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I.  INTRODUCTION 

Q.  PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 1 

A.  My name is Josiah Cox. My business address is 1630 Des Peres Road, Suite 140, St. 2 

Louis, Missouri, 63131. I am President of Red Bird Utility Operating Company, LLC 3 

(“Red Bird”). I also am President of CSWR, LLC, (“CSWR”) a Red Bird affiliate. 4 

Q. ARE YOU THE SAME JOSIAH COX WHO PREVIOUSLY FILED DIRECT 5 
TESTIMONY IN THESE DOCKETS? 6 
 7 
A. Yes, I am. 8 
 9 
Q.  WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 10 
 11 
A.  The subject of these dockets is the Application for Transfer of Public Utility Franchise 12 

and for Approval of Rates (“Joint Application”) filed in these dockets by Red Bird and 13 

Crosby Utilities, Inc. (“Crosby”).  The Joint Application seeks Commission approval for 14 

Red Bird to acquire all utility assets currently used by Crosby and to provide water and 15 
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II.  IS CROSBY A “TROUBLED” UTILITY 1 

Q. WHAT IS MR. FRANKLIN’S ASSESSMENT OF THE OVERALL 2 
CONDITION OF CROSBY AND ITS UTILITY FACILITIES? 3 

A. As stated in his testimony, Mr. Franklin assesses the overall condition of Crosby’s 4 

water and wastewater systems to be “fair.” It appears he bases his assessment on an 5 

investigation that included a visual inspection of Crosby’s facilities conducted January 23, 6 

2023. Accompanying Mr. Franklin on this inspection were two representatives of the North 7 

Carolina Department of Environmental Quality (“NCDEQ”). Mr. Franklin also describes 8 

his observations regarding the current condition of Crosby’s facilities, and notes 9 

improvements made to the systems during the more than fourteen years since Crosby’s last 10 

rate case. He also notes Crosby has no current or recent Notices of Violation (“NOV”) from 11 

the NCDEQ and that Crosby received only one customer service complaint during the 12 

period January 2020 through January 2023. Based on these factors, Mr. Franklin concludes 13 

Crosby is not a troubled utility and is currently providing safe and reliable service to 14 

customers. 15 

Q. DO YOU CONCUR WITH MR. FRANKLIN’S ASSESSMENT? 16 

A. No, I do not, and I base my disagreement on at least two factors.  First, although 17 

Mr. Franklin is an engineer, his degree is in chemical engineering and according to 18 

information provided in responses to data requests he has never designed, constructed, or 19 

operated a water or wastewater system. And although he has utility industry experience, 20 

that experience was with a large investor-owned electric utility whose operations differ 21 

materially from those of a small privately held water and wastewater utility such as Crosby. 22 

In light of that lack of experience, I question whether Mr. Franklin can accurately or 23 

adequately assess the current condition of Crosby’s facilities or their functionality or the 24 
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upgrades and improvements these water and wastewater systems will require in the future. 1 

I’m especially skeptical – and I believe the Commission should be skeptical as well – of 2 

an assessment of Crosby’s facilities that is based on a single, brief site visit. Second, I 3 

believe Mr. Franklin’s assessment, which is based on a snapshot of Crosby’s current 4 

compliance and customer service history, is superficial because it fails to take into account 5 

relevant operational and compliance information from the past and also fails to consider 6 

whether Crosby has the ability to fund system maintenance and improvement requirements 7 

currently and in the future. 8 

Q. DO YOU HAVE INFORMATION TO SUPPORT YOUR OPINION THAT 9 
THE CROSBY AND ITS UTILITY SYSTEMS ARE “TROUBLED”? 10 
 11 
A. Yes, I do.  Although Mr. Franklin’s testimony accurately highlights that the 12 

Cottonwood/Baywood wastewater treatment plant has not violated its permitted limits in 13 

the last three years and has not recently been issued an NOV by the NCDEQ, that fact, 14 

alone, does not capture all ongoing instances of noncompliance.  Furthermore, there are 15 

considerations beyond current compliance and quality of service that indicate areas where 16 

the Crosby systems should be considered troubled and potentially incapable of maintaining 17 

compliance in the future, especially when it comes to costs related to large capital 18 

reinvestment that inevitably is required at any utility system. 19 

Q. WHAT INSTANCES OF ONGOING NONCOMPLIANCE HAS RED BIRD 20 
IDENTIFIED IN ITS DUE DILIGENCE ANALYSIS OF THE CROSBY UTILITY 21 
SYSTEMS? 22 
 23 
A. The clearest issue of noncompliance identified in the proforma improvement plans 24 

and estimates Red Bird previously submitted for the Crosby systems concerns a problem 25 

related to the lift stations, which constitutes a current violation of NCDEQ requirements 26 

for wastewater systems.  This was detailed in the confidential engineering memorandum 27 
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prepared by Red Bird’s consulting engineers, McGill Associates, which states in relevant 1 

part: 2 

[t]he lift stations do not meet the state minimum design criteria outlined in 3 
15A NCAC 02T .0305, which requires that sewer pump stations have 4 
backup power supply with automatic activation if design capacity exceeds 5 
15,000 gpd or that an appropriately sized portable power supply be available 6 
for smaller pump stations. Neither of the lift stations have a dedicated 7 
generator or connection for bypass pumping, which appears to be 8 
particularly critical for Lift Station 1 given its critical role in the collection 9 
system and proximity to Poplar Creek. System staff contend that since the 10 
raw water supply wells could be expected to lose or regain electrical power 11 
at the same time as the lift stations, a lack of water supply would preclude 12 
overflows and eliminate the need for backup power. However, such an 13 
exception could not be found in the 02T rules or NCDEQ Minimum Design 14 
Criteria for the Permitting of Pump Stations and Force Mains. This 15 
exception also does not account for infiltration and inflow or the presence 16 
of a 10,000-gallon storage tank whose capacity exceeds that of the lift 17 
station wet wells. 18 

 Without the presence of backup power at these lift stations the system has an 19 

ongoing issue of noncompliance which requires significant investment to resolve. Whether 20 

the NCDEQ has thus far identified this noncompliance or chosen to issue an NOV neither 21 

changes the fact Crosby’s wastewater system currently is not in compliance with applicable 22 

regulations nor absolves the system from the obligation to comply with state minimum 23 

design criteria.  24 

Q. ASIDE FROM THE CURRENT ONGOING NONCOMPLIANCE ISSUE, 25 
ARE THERE EXAMPLES OF HISTORIC NONCOMPLIANCE THAT LED RED 26 
BIRD TO CONSIDER CROSBY A TROUBLED UTILITY? 27 
 28 
A. Yes. While Mr. Franklin accurately notes the Crosby water and wastewater facilities 29 

have been in compliance with permit limits for the last three years, that is not surprising 30 

because Crosby’s last NCDEQ inspection occurred immediately following the most recent 31 

significant upgrades to Crosby’s facilities. But Mr. Franklin’s testimony fails to note 32 

Crosby was required to make these upgrades to remedy a pattern and history of 33 
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noncompliance, fines, and NOVs that compelled current ownership to bring the facilities 1 

back into compliance.  A review of NCDEQ’s files shows that beginning in 2018 the 2 

Crosby wastewater system was subject to eight separate enforcement actions related to 3 

treatment failures, effluent exceedances, and failures to complete required testing.  These 4 

enforcement actions are what spurred the most recent significant improvements to Crosby’s 5 

wastewater treatment facilities, which were completed immediately before the three-year 6 

period Mr. Franklin considered. Had Mr. Franklin taken a longer-term view, he would have 7 

seen periods of recurring noncompliance for which fines were levied. Mr. Franklin also 8 

likely would have found evidence of Crosby’s precarious financial position, which calls 9 

into question its ability to access capital necessary to maintain and upgrade its systems, 10 

especially in cases where more significant improvements are required to achieve consistent 11 

compliance with applicable regulations. 12 

Q. PLEASE DESCRIBE WHY RED BIRD BELIEVES CROSBY IS 13 
FINANCIALLY DISTRESSED. 14 
 15 
A. During the most recent round of enforcement actions against Crosby, which 16 

included fines and which resulted in many of the plant improvements cited in Mr. 17 

Franklin’s testimony, Crosby sent a letter, dated April 12, 2018, to the Division of Water 18 

Resources requesting remission of a civil penalty on grounds the company was unable to 19 

secure funds necessary to make repairs and investments required to bring its wastewater 20 

facility into compliance with applicable regulations. A copy of that letter is attached as Cox 21 

Rebuttal Exhibit 1. The letter describes the significant financial burdens facing Crosby as 22 

follows:  23 

 [W]e began the process of trying to secure funds to complete the renovation 24 
back in 2016.  After the business was not able to secure the necessary funds, 25 
I personally started the process of mortgaging my house in order to make 26 



7 
 

the necessary repairs [to the wastewater treatment plant].  In late 2017 that 1 
process was completed. . .  2 

. . . The major renovation has been a challenge, not only in the scope of 3 
work, but also the cost.  We anticipated a total cost of repairs in excess of 4 
$70,000.  In addition to that we have had to replace the pumps at both lift 5 
stations since January 1, 2018.  We are a very small utility that does not 6 
have the resources that larger utilities might have.  However, we do the best 7 
we can.  Payment of the $11,000 penalty will prevent us from completing 8 
all the repairs.  As we previously have mentioned, we [the company’s 9 
owners instead of the utility itself] are financing this personally and have 10 
had to spend an additional $20,000+ of the budgeted money for lift station 11 
repairs.  We are not in the position to borrow any more money.  We request 12 
remission of the penalty so that we may use that money towards completion 13 
of the repairs. 14 

While these efforts did result in the completion of required repairs, it was at a 15 

significant cost to Crosby’s owners. Because the utility’s finances weren’t strong enough 16 

to obtain commercial financing, the company’s owners were required to mortgage their 17 

personal assets to make investments necessary to bring the wastewater system into 18 

compliance. This is confirmed by Crosby’s most recent Annual Report, which shows two 19 

mortgages with outstanding balances totaling more than $164,000. These personal loans 20 

secured by the owners’ personal assets funded more than 80% of the company’s total 21 

capitalization. This is not a portrait of a viable company with access to the financial 22 

resources necessary to deal with short-term emergencies or the need for long-term capital 23 

investment.  24 

Q. ARE THERE ANY CONDITIONS RELATED TO THE CROSBY UTILITY 25 
FACILITIES THAT POINT TO A NEED FOR BOTH SHORT AND LONG-TERM 26 
CAPITAL INVESTMENT? 27 
 28 
A. Yes, in a site visit conducted by CSWR engineers on March 9, 2023, numerous 29 

items were identified at the water and wastewater systems that will require additional 30 

investment to ensure the facilities are able to properly treat effluent and ensure those 31 

facilities comply with applicable law and continue to provide safe and reliable service. 32 
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These findings corroborate and confirm findings included in McGill’s engineering memo 1 

prepared as part of Red Bird’s due diligence (and provided to Public Staff), and identify 2 

additional issues that have developed since completion of that memo.  Observed plant 3 

damage and current and ongoing plant maintenance issues identified during our recent site 4 

visit highlight the need for short-term repairs and longer-term capital investment.  These 5 

sorts of repairs illustrate the need for transfer of Crosby to a company like Red Bird that 6 

has the expertise necessary to operate and maintain distressed water and wastewater 7 

systems and access to capital required for longer-term improvements and replacements. 8 

Requiring capital investment by the current owner would be expected to further exacerbate 9 

the financial distress previously discussed and serve to further reinforce the DEQ opinion 10 

that it is in the public’s interest for a company with greater technical, managerial, and 11 

financial resources to take ownership of this treatment system. 12 

Q. IS RED BIRD ALONE IN ITS BELIEF A TRANSFER OF THE CROSBY 13 
SYSTEMS IS IN THE PUBLIC INTEREST? 14 

A. No, we are not. In a June 7, 2018, email from Charles Weaver, an Environmental 15 

Specialist at the NCDEQ (a copy of which is attached as Cox Rebuttal Exhibit 2), he 16 

expressed that agency’s viewpoint as follows: “Getting a new owner or a sewer connection 17 

seems to be the best solution if the current owners are running out of funds.” 18 

Q. DID RED BIRD’S RECENT INSPECTION IDENTIFY ANY ISSUES 19 
RELATED TO THE CURRENT OPERATION OF CROSBY’S FLOW 20 
EQUALIZATION SYSTEM? 21 
 22 
A. Yes. Although there was a screen present at the Crosby facility, significant amounts 23 

of nuisance solids were accumulating in the old plant, which had been converted to a flow 24 

equalization basin, allowing those solids to collect on aeration drop pipes and the pumping 25 

system.  A failure to address these solids will result in the aeration and pumping equipment 26 
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in the equalization basin reaching the end of useful life more quickly than otherwise would 1 

be the case and would reduce the holding capacity of the equalization basin.  The following 2 

pictures show the issue I just described. 3 

4 

 5 

Solids accumulated on the drop pipes and pump rails in the flow equalization basin. 6 

Q. DID RED BIRD’S INSPECTION IDENTIFY ANY ISSUES RELATED TO 7 
THE WASTEWATER TREATMENT PLANT’S STEEL TANKS WHICH WILL 8 
REQUIRE REPAIR? 9 
 10 
A. Yes. From the flow equalization portion of the old portion of the facility wastewater 11 

is conveyed to the newer steel package plant. And although the plant currently is treating 12 

to permitted limits, a number of conditional issues were identified, and some indications 13 
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of sanitary sewage overflows or leaks were noted.  Across the top edge of the treatment 1 

basin, at the water level, there are a large number of pinhole leaks – i.e., tiny points of rust 2 

that have fully penetrated the tank wall.  The portions of the tank above this row of pinhole 3 

leaks also exhibits damage to the tank coating, resulting in areas of rust forming along the 4 

top of the tank. This is attributable to a failure to maintain the tank coating and allowing 5 

rust to form unaddressed. By not addressing this problem early, more significant rusting 6 

will occur, thereby causing more serious, difficult to repair, and costly damage to the tank. 7 

The picture below, taken during our recent site visit, shows the problems I just described. 8 

 9 

Pin hole leaks at water line level along the length of the aeration basin.  Also visible rust 10 
on the tank above the leak line. 11 

In addition to the leaks along the water line of the tank, other portions of the tanks 12 

have notable damaged coating and rust.  While I just described the rust issue of greatest 13 

concern, significant rust abatement and coating repair must occur to prevent more serious 14 

damage, which would require structural repair or possibly even tank replacement.  An 15 

example of the additional incidences of rust I just described are shown in the following 16 

photograph. 17 
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 1 

Rust and coating failure throughout treatment basins. 2 

In addition to rust damage to the tank exterior, we observed that some of the 3 

structural bracing has experienced serious section loss due to rust, including one portion of 4 

the bracing that fractured due the severity of the corrosion. Those conditions are shown 5 

below. 6 

 7 

Fractured structural bracing on aeration basin (fracture due to rust). 8 

In addition to rust damage to the tanks and supports, much of the catwalk above the 9 

facility is severely rusted and unstable. This adversely affects operator safety and could 10 

make it difficult to adequately inspect and service the facility.  The rusted grating can be 11 
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seen in some of the above photograph as well as the one below. And while it is clear that  1 

some of these gratings became so deteriorated the owners replaced them, much of the 2 

rust/deterioration problem I described has been left unaddressed. 3 

 4 

Deteriorating catwalk treads. 5 

Q. DURING RED BIRD’S RECENT INSPECTION WERE ISSUES OTHER 6 
THAN RUST IDENTIFIED AT CROSBY’S AERATION TREATMENT BASIN? 7 
 8 
A. Yes, our inspection team did identify additional issues. In addition to the rust issues 9 

I previously described, there are further conditions at the plant as well that currently are 10 

not being addressed. For example, there are issues with the plant’s aeration equipment, 11 

which adversely affect treatment efficacy.  More specifically, at the point where the 12 

structural bracing I previously described corroded and broke, the aeration header has 13 

developed a leak at the point of the broken brace.  The leaking header caused a region of 14 

lower pressure where drop pipes and diffusers are not receiving enough pressure to achieve 15 

proper aeration treatment.  And although a majority of the basin is still well aerated, these 16 

sorts of issues, if left unaddressed over time, can lead to more seriously compromised 17 

treatment.  The photograph below illustrates the problem I just described. 18 






















































